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Abstract:  As the economic downturn continues, and apparently there is 
no  glimmer  of  hope  for  growth  earlier  than  2011-2012, 
governments worldwide are coming under growing financial 
pressure.  Many  companies  have  seen  their  profits  slashed 
and some have gone out of business. A significant number of 
individuals are earning less, and unemployment is rising. All 
this means less tax coming in. In response, tax authorities 
have intensified their efforts to collect revenue, conducting 
more frequent audits and clamping down on tax avoidance 
and evasion. Moreover, the recession has caused an increase 
in events which under any circumstances would encourage 
the  tax  authorities  to  conduct  audits.  These  include 
companies  making  substantial  losses,  or  closures,  which 
frequently  put  the  authorities  on  alert  in  case  such 
occurrences are being used to mask tax liabilities.   
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Increasing global focus on transfer pricing  
Dealing effectively with tax authorities is complicated due to various 
differences in transfer pricing regulations and practices. One of the major 
differences  existing  between  various  jurisdictions  is  that  although  the 
overriding  principle  of  the  arm’s-length  standard,  as  set  forth  in  the 
guidelines  of  the  Organization  for  Economic  Co-operation  and Page 24  Oeconomics of Knowledge, Volume 2, Issue 4, 4Q 2010 
 
Development  (OECD),  enjoys  almost  world  wide  acceptance;  local 
country approaches vary considerably. 
Given  the  need  to  meet  the  requirements  of  two  or  more  tax 
authorities with sometimes conflicting rules, transfer pricing becomes an 
exercise in risk management rather than simple compliance. With each 
new  announcement  of  transfer  pricing  enforcement  initiatives,  the 
development of transfer pricing policies that meet corporate objectives, 
satisfy each of the tax authorities at issue, and reduce the risk of double 
taxation becomes increasingly more complex. 
Later in this article we detail some major changes of transfer pricing 
regulation and practices of some economic regions throughout the globe 
(i.e. the Americas, Asia Pacific and Europe). 
 
Transfer  pricing  developments  in  the  European 
countries   
  The work of the EU Joint Transfer Pricing Forum (JTPF) has already 
resulted  in  two  Codes  of  Conduct—one  on  the  European  Arbitration 
Convention  and  one  on  transfer  pricing  documentation  requirements—
and in guidelines on APAs within the European Union. 
Currently the JTPF is also discussing the treatment of intercompany 
services,  including  the  issue  of  shareholder  or  stewardship  services  as 
more guidance is needed on the documentation requirements relating to 
the charging of such services within a group. 
Moreover,  authorities  from  various  jurisdictions  are  increasingly 
active  in  developing  and  enforcing  additional  transfer  pricing  related 
regulations.  
Besides the activity of the  JTPF with respect to European transfer 
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to  combining  custom  and  transfer  pricing  both  from  a  documentation 
point of view as well as to establish the value of goods transferred. 
Countries  such  as  Austria,  Italy  have  enforced  tough  domestic 
legislation  on  transfer  pricing.  The  OECD  Transfer  Pricing  Guidelines 
principles are customized into a local framework, making very difficult to 
harmonies with the previous applicable legislation. 
As  we  have  seen  so  far,  transfer  pricing  audits  are  becoming 
increasingly common worldwide, as many governments develop both a 
wider legislative base and greater experience in analyzing transfer prices 
therefore seeking to protect their respective tax bases. 
Romania is no exception to this global trend. In recent months there 
has been a significant increase in the number of transfer pricing audits 
being  carried  out,  and  in  the  severity  of  the  tax  authorities  in 
investigating  all  aspects  of  a  company’s  transfer  pricing  policies.  A 
transfer  pricing  audit  is  particularly  frequent  when  a  refund  claim  is 
made, for instance for VAT. 
Even  before  the  downturn,  the  Romanian  authorities  had  been 
tightening  enforcement  of  transfer  pricing  rules.  In  January  2004 
legislation was introduced which strengthened the rules, but for the first 
few years afterwards enforcement was lax, particularly as there were no 
clear  documentation  requirements  for  companies  to  demonstrate  how 
they  applied  the  “arm’s  length  principle.”  However,  further  legislation 
clarifying these requirements was introduced in 2007 and 2008, making 
it far easier for the tax authorities to ensure that companies are applying 
arm’s length transfer prices. 
Transfer  pricing  scrutiny  has  expanded  from  group  and  business 
restructuring to other complex, unique transactions, such as transactions 
with  intangibles.    Year  2011  will  be  a  year  of  focus  to  intangibles, 
royalties, service centers and cost sharing agreements.   Page 26  Oeconomics of Knowledge, Volume 2, Issue 4, 4Q 2010 
 
 
Transfer pricing in the Americas  
Despite the geographic proximity of the countries in the American 
continents,  transfer  pricing  issues  faced  by  taxpayers  in  the  various 
jurisdictions of the region are not at all consistent. Taxpayers face issues 
and challenges in the United States that are very different from those 
they face in the Latin America and somewhat different from those they 
face in Canada. 
Canada  has  earned  a  reputation  as  one  of  the  countries  with  the 
toughest  transfer  pricing  audits.  Canadian  companies  have  seen  audit 
adjustments  that  slash  outbound  royalties  and  require  high  level  of 
operating profit on the assumption that the Canadian market has unique 
characteristics that would garner substantial profits at arm’s-length. 
At  the  same  time,  the  Canadian  Revenue  Agency  (CRA)  recently 
announced that it would restrict the use of APAs where the taxpayer is 
under  audit.  Previously,  taxpayers  seeking  to  settle  future  periods 
through an APA could also request that the APA terms be “rolled back” to 
include  years  under  audit.  Now  in  Canada  they  must  seek  separate 
resolution of the pre- and post-audit periods. 
The Obama administration has initiated several measures in order to 
enhance the enforcement capacity of the IRS such as the increase of the 
budget  for  transfer  pricing  regulations  enforcement  in  2010  to  $  5.5 
billion  (7.6  percent  more  that  in  2009)  amount  which  will  be  directed 
especially for the training of 800 new employees in transfer pricing and 
international  taxation  and  for  conducting  transfer  pricing  audits  in  the 
territory.  The  800 new  employees  will  be  hired  in  addition  to  the  700 
employees  budgeted  for  2009.  This  significant  investment  is  made  to 
upgrade the current fiscal enforcement bodies to a more effective system 
that can tax as much American profit as possible in a fair, transparent 
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The U.S authorities have recently introduced two different types of 
penalties  which  apply  for  transfer  pricing  purposes:  the  transactional 
penalty which is pertaining to a transaction between related parties and 
the  net  adjustment  penalty  which  refers  to  the  net  result  of  an  entity 
carrying out transactions with foreign related entities. 
Also it has revised the issues which may be covered in an advance 
pricing agreement (APA) to include attribution of profit to a permanent 
establishment  and  certain  sourcing  issues,  providing  an  MNE  with  an 
important alternative to a transfer pricing audit to address these issues. 
This  different  approach  to  APAs  may  indicate  a  different  level  of 
confidence  in  the  APA  process  of  the  two  tax  administrations  in  the 
United States and Canada. 
While  in  the  USA  transfer  pricing  regulations  which  have  been 
introduced  decades  ago  are  being  constantly  refined,  in  Latin  America 
transfer pricing rules are still relatively new, while the positions of the 
Latin  American  tax  authorities  in  relation  to  transfer  pricing  are  still 
developing. 
It  has  been  observed  that  the  international  standard  for  transfer 
pricing  promoted  by  the  OECD  (the  arm’s-length  standard)  has  been 
adopted by all Latin American countries, with the important exception of 
Brazil  (where  certain  arm’s  length  profitability  levels  have  been  set 
domestically for various industries and levels of a value chain). 
Uruguayan tax authorities are currently drafting rules regarding the 
content  required  in  the  contemporaneous  documentation  and  the  tax 
return. Therefore, transfer pricing documentation and information filing 
requirements are expected to be applicable to taxpayers starting in fiscal 
year 2009.  
APAs are also available in a number of Latin American countries, but 
not in Brazil or Argentina. However, with the exception of Mexico, which Page 28  Oeconomics of Knowledge, Volume 2, Issue 4, 4Q 2010 
 
has  concluded  numerous  unilateral  and  bilateral  APAs,  practical  APA 
experience  is  rather  limited  in  Latin  America.  This  offers  both 
opportunities  and  challenges:  opportunities,  because  our  experience 
elsewhere  is  that  early  adopters  of  APAs  often  reach  very  reasonable 
agreements with the tax authorities; challenges, because taxpayers may 
need  to  make  substantial  investments  in  time  and  resources  when 
working with tax authorities that lack APA experience. 
Even  though  APAs  are  still  relatively  new  in  Latin  America,  their 
benefits are widely recognized and, given the increasing transfer pricing 
activity  in  this region, they are likely to become more common in  the 
future. 
 
Transfer pricing in Asia Pacific 
Five of the ten toughest tax authorities in terms of transfer pricing 
are from the Asia Pacific region: Japan, Australia, India, Korea, China. 
As the Asia Pacific region continues to grow, ever-increasing levels 
of  transnational  business  have  led  to  tax  authorities  increasing  audit 
activity and expanding documentation requirements. 
In line with or exceeding the growth in cross border activities, there 
have  been  notable  increases  in  audit  activity  and  corresponding 
adjustment amounts. Tax authorities  now have more ground to  cover, 
and governments have given them more legislative tools to assist them 
in this effort. 
Many Asia Pacific transfer pricing regulations seem to be falling into 
line with the OECD approach. Besides the four Asia Pacific countries that 
are  already  OECD  members  (Japan,  Australia,  New  Zealand,  and  The 
Republic of Korea), China, India, and Indonesia have been designated as 
“Enhanced Engagement Countries.” Other Asia Pacific countries generally 
accept most OECD methods, and about half of the Asia Pacific countries Page 29  Oeconomics of Knowledge, Volume 2, Issue 4, 4Q 2010 
 
have a best-method rule. 
However,  some  differences  are  certainly  emerging  between  Asia 
Pacific countries and the OECD guidelines and these differences cannot 
be  said  to  follow  any  particular  regional  pattern.  Unlike  European 
countries, which use forums such as the OECD and the EU Joint Transfer 
Pricing to standardize their transfer pricing rules, Asia Pacific countries 
tend to follow their own paths. 
In terms of transfer pricing enforcements, it has been observed that 
although audit activity varies by country in this region, many authorities 
seem to be gearing up for even more activity. Vietnam and Sri Lanka, for 
example,  have  recently  introduced  transfer  pricing  rules;  Australia, 
Thailand,  The  Republic  of  Korea,  and  Japan  all  have  recently  seen  an 
increase  in  audit  activity;  and  Singapore’s  tax  authorities  recently 
signaled that they intend to step up their audit efforts. The result of this 
is that Asia Pacific tax authorities are seen as the thoughts in the world. 
While  we  might  expect  most  tax  authorities  to  target  foreign 
corporations in an effort to make sure their government gets a fair share 
of taxable revenue, the Japanese National Tax Authority (NTA) goes in a 
different  direction  by  making  many,  if  not  most,  of  its  assessments 
against  Japanese  parent  companies.  China  faces  a  different  situation. 
Until recently, the priority was to attract as much foreign investment as 
possible, with less  focus on applying  the rules stringently. In addition, 
China has few large multinationals of its own, so this results in a situation 
where the Chinese have total transfer pricing adjustments that are only a 
fraction  of  the  Japanese,  and  will  generally  affect  foreign  companies 
much more than Chinese companies. 
In terms of APAs, nearly all Asia Pacific countries now allow advance 
rulings, with India having no provision, and the Philippines in the process 
of making them available. In Sri Lanka while the rules provide for APAs, 
the Inland Revenue Department has yet to facilitate such agreements. Page 30  Oeconomics of Knowledge, Volume 2, Issue 4, 4Q 2010 
 
 
Transfer pricing in Europe, Middle East and Africa (EMA) 
Within  the  African  continent  transfer  pricing  is  already  receiving 
increased  attention  in  South  Africa  and  Israel  by  the  respective  tax 
authorities. It is expected that attention for transfer pricing and related 
issues will also increase in the next year(s) in other countries in Africa as 
well as the Middle East. Examples of African countries who are developing 
or  that  have  recently  developed  (and  implemented)  transfer  pricing 
legislation are Tanzania, Uganda, Kenya, and Nigeria 
In Europe on the  other side, the economic slowdown has boosted 
companies’  search  for  feasible  facilities  to  reform  their  costs  via 
optimization of supply and value chains. 
A significant number of these opportunities can be found in former 
Eastern European countries, where various tax or regulatory incentives 
are available. The search for efficiencies increased the number of intra-
group, cross border transactions, and further on increased attention on 
transfer pricing in former Eastern European countries. 
Due  to  this  increase  in  reorganization  activities,  the  OECD  has 
recently  released  a  long  awaited  draft  report  on  the  transfer  pricing 
aspects of business restructurings. Unfortunately, the document provides 
no  guidance  on  which  valuation  methods  should  be  used  in  what 
situations. 
Following  this  trend,  Germany  has  implemented  as  of  2008  new 
legislation  specifically  focused  on  business  restructurings.  However  in 
certain  instances,  the  German  legislation  appears  to  apply  stricter 
interpretation to business restructurings than the OECD report. This may 
result  in  double  taxation  in  instances  where  the  German  tax 
administration follows the German rules. 
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the EMA region are implementing APA programs providing the taxpayer 
with  an  opportunity  to  obtain  advance  certainty  on  the  arm’s-length 
character  of  the  selected  transfer  pricing  method  and/or  the 
remuneration ultimately applied. 
 
Conclusions 
The tax authorities of virtually all the major market economies have 
implemented transfer pricing rules, often accompanied by documentation 
requirements  with  significant  penalty  provisions.  In  the  past  it  was 
possible to focus transfer pricing compliance on the requirements of just 
one country, but now multinational companies must respond to an ever-
changing  landscape  of  court  decisions,  rule-making,  regulations,  and 
pronouncements. With an increasing range of challenges, transfer pricing 
policies and documentation have to be designed—to the extent possible—
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